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Supreme Court of Michigan. 
THOMAS v. CAULKETT. 

A contract between a physician and a party injured by a railroad company that 
the physician shall go with the injured party to the counsel and medical advisers of 
the company and explain the nature and extent of the injuries, and receive as com- 
pensation for so doing an amount graded by the amount awarded by the company, 
is illegal and void. 

Error to Allegan. 

Pope $■ Hart, for plaintiff. 

Thew $■ Latta, for defendant and appellant. 

Campbell, J. — Plaintiff sued defendant for services in going 
with him from Allegan to Detroit, and giving his views about defend- 
ant's condition, arising out of injuries in a railroad accident upon 
the Lake Shore & Michigan Southern road. There were some fur- 
ther items for expenses and treatment. The defendant considered 
that he had a cause of action for his injuries, and had some corre- 
spondence with the company, who would not pay him what he was 
willing to accept. Finally it was arranged that he should go to 
Detroit and confer with the counsel of the company, and, if neces- 
sary, be examined. Plaintiff was to go with him, and defendant 
procured a pass for both. Plaintiff had also a desire to attend a 
medical commencement. The parties differ in their statements con- 
cerning the terms and arrangements. 

Plaintiff testified in substance that, having ascertained that defend- 
ant was willing to accept $1200, although, as both testify, he thought 
he ought to have $1500, or more, they had a conference, in which 
it was understood that if defendant received $1500, plaintiff should 
have $300 ; if $2000, $500 ; and in similar way for a larger sum. 
Plaintiffs employment was to lay the facts before the company's 
counsel and medical advisers. At Detroit, at plaintiff's suggestion, 
defendant was examined by another surgeon ; and he was also 
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examined by Dr. McLean, the company's surgeon ; and a settle- 
ment was finally had upon Dr. McLean's report of the case, the 
amount having been reached by a reduction of defendant's demand 
of $2500 down to $1500. Defendant did all the pecuniary nego- 
tiating himself, but plaintiff advised him at different times what to 
demand, and that he ought to have all that he asked. 

The declaration contained a special count and the common counts. 
Such questions as arose under the special count, as such, were put 
out of the case by its relinquishment on trial. As the demand for 
compensation was for money actually due under any contract, if 
one existed, it was recoverable under the common counts. The ver- 
dict of the jury was for an amount which, if based on the special 
contract, must have left out items additional which had testimony 
to support them. Nevertheless, we cannot say, as matter of law, that 
the finding may not have been based on the special agreement to 
which plaintiff testified. We must therefore treat it as in the case. 

Upon the proof of the value of plaintiff's services, apart from any 
special contract, we do not see that the testimony was improper. It 
cannot be held, as matter of law, that the value of scientific services 
depends on a man's actual average daily receipts. If that were so, 
there could be no room for advancement. A physician's services 
may be worth much more than this. A jury may properly have 
before them all the elements which will aid them in forming a judg- 
ment, and may, where these elements are various, draw their own 
conclusions by comparison. The services rendered here were the 
description and medical interpretation of a serious and somewhat 
obscure injury, which, it seems likely from the testimony of the 
witnesses, required considerable professional skill to perceive and 
appreciate, and describe clearly. It appears also that the conclu- 
sions and descriptions of plaintiff corresponded with those of the 
other gentlemen who acted in the matter. The value of a physi- 
cian's services of that kind could not very well be measured by his 
usual receipts in daily business to such an extent as to exclude 
opinions of competent men as to their worth. 

The only really important question before us is whether the 
special contract testified to, and on which the jury may have acted, 
was legally valid. The testimony of defendant, as well as of other 
witnesses, fails to indicate that plaintiff made any statements which 
were not accurate. But the contract must be measured by its 
tendency, and not merely by what was done to carry it out. There 
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is no particular reason to suppose defendant got any more than he 
should have got. This, however, is not the test. When we come 
down to the real nature of this alleged contract, it is one which con- 
templated that plaintiff was to give his view of the facts relating to 
defendant's physical condition and injuries, as they had existed and 
been developed under his observation, and the medical bearing 
of these facts, and the extent of past or future dangers and suffer- 
ings. While it is probable, from the medical testimony, that the 
present condition and future prospects can be got at with consider- 
able certainty, yet it is also possible that some complications may 
escape detection, and some appearances may be ambiguous, unless 
explained by previous symptoms or conditions. Beyond this there 
can be no doubt that suggestions may often be made by one physi- 
cian which will aid others, to whom they might not have occurred 
from their own experience or observation. 

Under these circumstances, it is at least possible, if not probable, 
that the judgment ultimately formed will depend very much on the 
facts and opinions, and the coloring of the statements furnished by 
the person relied upon as best informed. He puts himself in a 
position where both parties are expected to rely upon him, and to 
act on what he says. When, under such circumstances, he makes 
the disclosure of his knowledge and opinions the subject of a con- 
tract, whereby his compensation is to depend on the amount obtained 
by his employer by reason of the disclosure, it is plain that he puts 
himself in a position where it is his interest to exaggerate. If he 
were to explain to chose whom he is to influence that he is acting 
under such an employment, and as a solicitor, then there would be 
nothing to put him on a different footing than other known agents. 
But no such explanation was contemplated, and none given. And, 
however honest a man's actual intentions may be, and however 
truthful he may be, there is a direct temptation to misrepresent, 
and a direct danger that the misrepresentation will operate injuri- 
ously to the parties dealt with. Such secret agreements by persons 
putting themselves in positions of confidence come within recognised 
prohibitory rules as tending to defraud. In such cases we cannot 
expect to find precisely analogous precedents, but the principle is 
familiar and of long standing. It belongs with the .class of combin- 
ations to raise prices by biddings at auction, or other devices where- 
by the illegality is not worked out merely by success, but inheres 
in the transaction itself, and with those contracts where success is 
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dependent on personal influence and persuasion, having the appear- 
ance of disinterestedness. Upon this point the court we think 
erred in not so charging the jury ; and therefore the judgment must 
be reversed and a new trial ordered. 

Cooley, C. J., and Champlin, J., concurred. 



We do not remember ever before to 
have seen a case touching upon the ques- 
tion involved in the principal case. But 
although it may be new in this instance, 
the reasoning upon which the conclusion 
arrived at is based, is so sensible and 
clear that there would seem to bo no 
room for doubting its correctness. 

In the language of Lord Chief Justice 
Wilmot, in the leading case of Collins 
v. Blaniern, 2 Wilson 341 ; s. c. 1 
Smith's Lead. Cas. *489, "This is a 
contract to tempt a man to transgress 
the law, to do that which is injurious to 
the community;" and, although no actual 
wrong may have been done, as was well 
observed by the learned judge who de- 
livered the opinion of the court, "the 
contract must be measured by its ten- 
dency, and not merely by what was done 
to carry it out." See Bliss v. Matteson, 
52 Barb. 335, 348. 

The American editors of Smith's 
Leading Cases, in their note to Collins 
v. Blantern, above cited, have well ex- 
pressed the rule that should govern cases 
of this sort : " It should, moreover, be 
remembered that there are contracts 
which the law will not permit to be 
made, and acts which it views with dis- 
approbation, not because they are neces- 
sarily wrongful, but because they are 
attended with temptation to fraud or 
misconduct, which human nature is not 
strong enough to resist, and should, con- 
sequently, be taught to avoid : Fuller v. 
Dame, 18 Pick. 472 ; 1 Lead. Cas. in 
Eq. (3d Am. ed.} 211. An agent is 
not allowed to buy what he has been em- 
ployed to sell ; an administrator to traf- 
fic with the money of the estate ; or any 
one acting in a fiduciary capacity to 
enter into an agreement by which he 



may be led to make a profit at the ex- 
pense of his trust. The particular 
transaction may be entirely free from 
blame, but it will not on that account be 
less liable to be set aside as constructively 
marked with fraud." 

We cannot do better in this connection 
than quote from the opinion of Chief 
Justice Shaw, in the ease of Fuller v. 
Dane, 18 Pick. 472: "The law goes 
further than merely to annul contracts, 
where the obvious and avowed purpose 
is to do or cause the doing of unlawful 
acts ; it avoids contracts and promises 
made with a view [and he might well 
have added where the natural tendency 
of the contract is] to place one under 
wrong influences, those which offer him 
a temptation to do that which may in- 
juriously affect the rights and interests 
of third persons. A person having pro- 
perty, and being of sound mind, may 
make a will in favor of whom he pleases. 
A common friend may lawfully repre- 
sent to him the expediency and fitness 
of making a bequest in favor of a par- 
ticular individual, and may repeat that 
representation both in conversation and 
in writing. Writing letters at the re- 
quest of another and for his benefit would, 
under ordinary circumstances, be a pro- 
per consideration for a promise of com- 
pensation. But to promise to pay 
another for soliciting a will in his favor 
would be void : Debenham v. Ox, 1 Ves. 
Sen. 276. A man might entertain a 
very sincere opinion that a marriage be- 
tween a gentleman of his acquaintance 
and a lady of considerable fortune would 
be highly beneficial and contribute to the 
happiness of both parties, and he might 
lawfully propose this to one or both. 
But any promise of reward made to him 
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to induce him to do this, or any promise 
made afterwards in consideration of such 
service would be yoid. This is founded 
upon the general consideration of fitness 
and expediency. Such advice and soli- 
citation, in whatever form the agency 
may be executed, are understood to be 
disinterested, and to flow from a single 
regard to the interests of the parties. 
They are lawful only so far as they are 
free and disinterested. If such advice 
and solicitation, thus understood to be 
pure and disinterested, may be justly 
offered from mercenary motives, they 
would produce all the consequences of 
absolute misrepresentation and falsehood. 
It is understood to be the offer of disin- 
terested good offices, and the measure 
proposed to be recommended by the un- 
biased judgment of the person offering 
it ; whereas, it is, in fact, an offer flow- 
ing from unavowed motives of pecuniary 
interest, and the recommendation is the 
result of a judgment biased by a hope of 
a large reward. If rewards might be 
taken in consideration of the exertion of 
direct or indirect influence, either by the 
person acting under it or by others who 
should be influenced and moved by him, 
it would destroy all confidence ; it would 
lead to false and unfair representations 



and dealings, and be productive of infi- 
nite mischief." 

The cases which illustrate the general 
principles so well stated are numerous. 
Only a few will be cited. An agree- 
ment by which one promises to use his 
influence with the directors of a railroad 
company to secure for another a lucrative 
building contract, is injurious in its ten- 
dency and not enforceable by action : 
Davison v. Seymour, 1 Bosw. 88. See, 
also, Bliss v. Matteson, 52 Barb. 335. 

In like manner a contract by a 
stockholder in a railroad company for a 
pecuniary consideration to procure the 
building of the terminus or depot, upon 
or opposite the land of the defendant, is 
illegal and void on account of its ten- 
dency to bias the judgment of the directors 
in a matter where they should consult 
solely the welfare of the company, and 
the convenience of the public : Fuller v. 
Dame, 18 Pick. 472 ; Holladay v. Pat- 
terson, 5 Oreg. 177. 

A large number of cases illustrating 
the general principle of the principal case, 
but too numerous to be here cited, will 
be found in the note to Collins v. Blan- 
tern, 1 Smith's Lead. Cas. (8th Am. 
ed.) 741 et seq. 
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